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Tradala agus Fostaiochta i

Department of Enterprise,
Trade and Employment

Public Consultation on the introduction of a

Statutory Sick Pay Scheme in Ireland

The purpose of this consultationis to seek your views on what form a statutory sick pay scheme should
takein Ireland.

The background to this initiative is set out in this consultation paper with an opportunity to provide
your views on important issues related to the scheme, including the appropriate minimum rate of
payment, the minimum duration the scheme should cover, eligibility requirements, waiting days,
supports for employers and reintegration programmes for people recovering from illness.

The document provides space for your responses to the questions set out.

Your Name:
Organisation (if applicable): Chambers Ireland
Telephone Number:

E-mail: emma.kerins @chambers.ie

Please indicate if this submissionis made in a personal capacity or on behalf of your institution,
organisationor group.

Name of institution, organisation or group covered by this submission:

CHAMBERSIRELAND

Respondents are requested to make their submissions by e-mail to:

statutorysickpayconsultation@enterprise.gov.ie

The closing date for submissions is Friday 18th December 2020.

For telephone queries please contact Chris Byrne at 087 4093817



mailto:emma.kerins@chambers.ie
mailto:statutorysickpayconsultation@enterprise.gov.ie

Background

The Ténaiste and Minister for Enterprise, Trade and Employment, Leo Varadkar, T.D., has committed
to the establishment of a statutory sick pay scheme to bring Irelandin line with other OECD
countries. This will build on the improved social protections for workers over the last five years,
including paternity benefit, parental leave benefit and the extension of socialinsurance benefits to
the self-employed and those in the gig economy.

The Government recognises that this has been a very difficult year for employers, with ongoing
Covid-19 restrictions and Brexit looming on the horizon. The intention is to develop a schemethatis
fair and affordable and that does not place an undue burden of costs on employers.

The Tanaiste is committed to publishing the general scheme of a Bill by March 2021, with a view to
having the Bill enactedin the second quarter of 2021 and up and running before the end of the year.

The scheme will be developed in close consultation with all relevant stakeholders, to include unions,
employers, employees and other Government Departments and bodies. Engagement has already
commenced with the social partners through the Labour Employer Economic Forum (LEEF) sub-
group on employment regulation and legislation and now the Department would like to hear your
views.

Definitions and how they apply to Ireland

e Sick leave concerns the right to be absent from work during sickness and return to one's job
when recovered. Thereis no provision in law for entitlement to sick leavein Ireland —any
sick leave entitlement is set out in the contract of employment. Collective bargaining has of
course achieved sick leave safety nets for very many workers in Ireland.

e Asickness benefit is provided by the social protection system andis paid as a fixed rate of
previous earnings, or a flat-rate amount. This is called lliness Benefit in Ireland and is based
on Pay Related Social Insurance (PRSI) contributions.

e Sick pay is the continued, time limited, payment of (part of) the worker’s salary by the
employer during a period of sickness. It should be seenin the context of the contract of
employment between employer and employee.

In Ireland employers may provide for sick pay as part of the contract of employment.

e Statutorysick pay is the money thatan employer must by law pay to an employee who is

unable to work because of illness.

Current Supports

There is no statutory sick pay (SSP) in Ireland, however many employers provide sick pay during
iliness without any statutory obligationto do so. lliness benefit is a short-term payment in Ireland
made to insured contributors who are unable to work due toiillness. Current arrangements provide



that payment of iliness benefit begins from the seventh day of the illness. No payment is made for
the first six days, known as “waiting days” (the number of waiting days will reduce tothree days as
part of measures introduced under Budget 2021). Waiting days have been a long-standing feature
of the social insurance systemand are a feature of social security schemes in other countries also.

Iliness Benefit entitlement continues as long as a person is unfit for work, subject to a maximum of
two years, provided that they have at least 260 weeks’ PRSI contributions paid. If they have an
entitlement but have fewer than 260 paid contributions, lliness Benefit ceases after 52 weeks. Ifa
worker is receiving sick pay from an employer, he or she may be required to sign over any illness
benefit to the employer.

The lliness Benefit scheme was temporarily enhanced to deal with the circumstances presented by
the Covid-19 pandemic. The goalis to support people to not attend work by protecting theirincome,
addressing their financial concerns when they should be in isolation. Significantly, there are no
waiting days associated withthe enhanced iliness benefit, so the payment from the first day of
iliness allows them to comply with medical advice to self-isolate to mitigate the spread of the
disease, while having their income protected. The payment is made for a maximum period of 2
weeks where a personis a probable source of infection of Covid-19 and up to 10 weeks where a
person has been diagnosed with Covid-19.

The rate of the enhanced lliness Benefit payment for Covid-19 is €350 per week, with additional
payments possible in respect of a qualified adult and qualified children. However, even the
enhanced lliness Benefit payment is less than many people earn in work and there can be a
reduction in income while sick.

Statutory Sick Pay in other EU Member States

Almost all EU Member States have legislationin place to implement statutorysick pay. Irelandisin a
minority of countries with no provision for statutory sick pay.

In most countries, employees may by law, collective agreement or at the discretion of the employer,
be entitled to sick pay, either for an initial shorter period of absence or for the entire duration of sick
leave. Most EU Member States provide a double payment arrangement, with a period paid by the
employer (in full or in part)followed by benefits paid by the social protection system. Where sick

pay is only for an initial shorter period of absence, it is usually followed by sickness benefit for the
entire duration of sick leave.

Statutory Sick Pay in Summary:
e 21 out of 28 countries have statutory sick pay
e 4 countries have some circumstances where sick pay is paid by the employer.
e 3 countriesincluding Ireland have no statutorysick pay.



In most of the countries, beneficiaries do not pay social security contributions while on sick
pay or sickness benefits.

Some countries provide for a maximum period of 2 weeks’ sick pay while others provide
much longer periods of sick pay. This canbe more thana month in Austria (6 to 12 weeks),
Croatia (42 weeks), Italy (max 180 days), Luxembourg (77 days), Poland (33 days)and the
Netherlands (104 weeks maximum). In the UK, Statutory Sick Pay is paid by the employer in
case of sickness for at least 4 consecutive days up to a maximum of 28 weeks.

In most of the countries the amount of the statutorysick pay is calculated as a percentage (a
compensation rate) of the gross wage (daily or monthly) and varies from 25% to 100%.

Other Important Points to Consider

10.

The introduction of statutorysick pay scheme (SSP) would be a positive stepin Ireland,
bringing us into line with all other EU countries.

Many employees already have an entitlement to sick leave (paid or unpaid) included in their
contracts of employment.

It would give some protection to the most vulnerable employees in low-paid and precarious
employments who are less likely to have a sick pay scheme provided by their employer.
OECD researchsuggests thatincreasing the role of employers in relationto sick pay also
serves to stimulate a greater focus within companies, and indeed public sector bodies, on
absentee management (e.g. absentee rates inthe Netherlands dropped from 10% to 4% in
the period following the introduction of SSP). Statutorysick pay would engage employers
more directly in the management of sick leave and create anincentive for them to engagein
return to work planning with their employees.

The experience of other countries is that the longer the period of sick pay, the more
employers engage; and also, the more they make efforts to improve healthand safetyin the
workplace in an attempt to reduce levels of staff sick leave.

From a competitiveness perspective, there are benefits from removing an implicit incentive
for a sick person to work to ensure that they continue to be paid. Labour market policies like
this would likely improve healthcare outcomes and make Irelanda more attractive place to
live and work.

The Government recognises that many businesses have faced an extremely difficult year
with ongoing closures due to Covid-19 restrictions, Brexit is also on the horizon and it is the
intention that a Statutory Sick Pay Scheme will be fair and affordable for employers.

Itis acknowledged that it would impose additional costs on employers and introduce more
complexity in the regulatory environment for employers, particularly for those firms which
did not already operate asick pay scheme.

There are potential additional costs for firms or industries with a higher incidence of
absenteeism.

The cost of SSP will depend on the rate of sick pay mandated and the duration for which it is
mandated.



11. SSP is a break from the voluntary terms and conditions that many employers afford their
employees in contracts of employment. SSP is intended as a floor rather than ceiling and the
scheme is not intended to override sick pay terms in the context of collective agreements or
contracts of employment that may be more favourable.

Publication of Submissions and Freedom of Information

Any personal information, which you volunteer to this Department, will be treated with the highest
standards of security and confidentiality, strictly inaccordance with the Data Protection Acts 1988 and
2018. However, please note the following:

e The information provided in the submission form will be shared with relevant Government
Departments and State organisations during the review process.

e The Department will publish the outcome of the reviews and the submissions received under
this consultation on its website, and

e asinformation received by the Department is subject tothe Freedom of Information Act, such
information may be considered for possible release under the FOI Act. The Department will
consult with you regarding such information before making a decision should it be required
to disclose it.

e If you wish to submit information that you consider commercially sensitive, please identify
that informationin your submission and give reasons for considering it commercially sensitive.

Note regarding responses:

Respondents are encouraged to keep their responses within the box accompanying each
question. Please answer any questions that are relevant to you or your organisation.

Chambers Ireland is the state’s largest business representative network. We are an all-island
organisation with a unique geographical reach; our members are the chambers of commerce
in the cities and towns throughout the country — active in every constituency. Each of our
member chambers is central to their local business community and all seekto promote thriving
local economies that can support sustainable cities and communities.

Given the importance of local economies to our members, and member businesses,
Chambers Ireland’s perspective is unique within the Irish business community — we seek to
support thriving local economies and recognise the diversity of business environments that
exist acrossthe cities and regions of the country. For context, in September 2019 our member
chambers signed a pledge to support the Sustainable Development Goals! , with a focus on
five of the goals in particular to promote decent work and economic growth, sustainable cities
and communities, advancements in gender equality, and progress in climate action.

Lhttps://www.chambers.ie/policy/sustainable-development-goals/chamber-support-for-the-sustainable-
development-goals/



The introduction of statutory sick pay

Chambers Ireland welcomes the opportunity to engage in the Department’s consultation
regarding the introduction of Statutory Sick Pay, and we welcome the steps taken in this initia
document to gather the views of business.

At the outset, we would like to highlight to the Department that this is a particularly difficult
period for many businesses operating throughout the country, particularly those in the sectors
such as hospitality, tourism, events and retails.

With thisin mind, we call onthe Departmentto extend the consultation period so thatthese
sectors can be more closely engaged. From initial dialogue throughout our Chamber
membership, what has become clear is that there is an absence of inf ormation on the degree
of pre-existing cover for sick pay. It appears that the sectors most likely to not make provision
for sick pay at present are those that have a high percentage of part-time or contact workers,
or industries that pay hourly rates rather than salaries. These sectors are those which are
more likely to have been impacted by COVID-19 through closures, and therefore will need
more time to be properly consulted in advance of the introduction on new legislative
requirements.

Chambers Ireland had the opportunity to submit preliminary thoughts to the Tanaiste and his
Department with regard to the introduction of statutory sick pay earlier in the autumn. For the
purpose of this consultation, we would like to re-iterate these points.

e Firstof all, it is important to obtain a baseline understanding of how expansive, or
otherwise, sick pay coverage is in the private sector to date.

¢ Indesigning a system that will deliver Statutory Sick Pay, the nature of small business
must be at the heart of the design, particularly in terms of cost, administration, and
timeline towards introduction

e Further, any proposal on Statutory Sick Pay will need to have immediate and clear
plans for how this Statutory element will work with companies' existing policies.
Essentially, Government needs to be very clear on the mechanisms for how this will
work.

e Any cost in terms of increased taxation or PRSI should be levied across all workers,
i.e. including public sector that might already have such a scheme in place.

e In respect of a consultation on the introduction of Stat Sick Pay, it would be useful to
have some clarity on how proposals for Statutory Sick Pay will be aligned with the
proposal for aCommission on Taxation and Welfare

Further, while feedback from our membership to date did not indicate opposition to the
introduction of such ascheme, concerns have been raised with regard to the short timeline of
its proposed introduction. The consultation document, while a good overview of the context
and international comparisons, does not provide enough detail on what Government is
proposing as an SSP scheme in the Irish context. More detail and further consultation will be
required.

We would draw attention to earlier engagement with the Department of Employment Affairs
and Social Protection regarding the proposed introduction of Auto-Enrolment. A “Strawman”
proposal was circulated ahead of public consultation which made it easier for employers,
businesses, unions etc to engage and give feedback. Such a model for further consultation,
in advance of legislation, would be usefulin this regard



Question 1: Minimum rate of payment

What is a suitable and appropriate minimum rate of payment?

Theintroduction of statutorysick pay will require regulation around the rate thatan
employer pays his or her employees under the scheme. Options to consider in this regard
include:

o Afixed minimum rate of payment that would apply to employees.

o Afixed percentage of an employee’s weekly earnings. The same percentage rate
would be fixed forall employees, but the actual rate of payment received would
then vary based on an employee’s earnings. (Amongst EU member states who use
this systemthe percentage can range from 25-100%)

e Apaymentratebased onthe currentillness benefit rates, potentially with increases
for adult or child dependents.

e Apaymentratethatis tapered in line with differentincome bands.

Some of our members have noted that a fixed minimum rate of pay, ofthe options
available, may be preferable but have also urged caution against a blunt instrument as this
could be problematic when considering part time and shift workers, so have also asked how
this would be managed?

Chambers have called for more information on the design of prop osed scheme ahead of
forming a view on rate of pay. Itis unclear at this point whether Government intends to
introduce a new benefit paid through the Department of Social Protection, or whether they
will be obliging employers to cover the full cost.




Question 2: Duration of payment

What duration of absence should be covered by statutorysick pay?

Under any SSP scheme, employees will be covered for a certain period of absence paid by the
employer (in full or in part) followed by illness benefits paid by the social protection system.
In other EU member States, statutorysick pay coverage ranges from 15 days or less toup to 2
years.

Feedback has suggestedthat SSP duration could be based around average sickness
absence figures. For example, the Public Service Sick Leave Statistics for 2018 show
the rate of sick leave is on average 9.2 working days were taken per Full-Time
Equivalent (FTE) in the Public Service. It seems that based on average sickness absence
figures that 5to 10 days payment would be a sensible figure and this would cover the
vast majority of workers in Ireland.



https://hr.per.gov.ie/supports/leave/

Question 3: Waiting days

Should there be a minimum period that the employee must be out sick before statutorysick
pay applies?

Under the current Iliness benefit system, lliness benefit is paid after a period of 6 days which
are known as waiting days (the number of waiting days will be reduced to a period of 3 days
from end February 2021 as part of measures introduced under Budget 2021)

Feedback from our members has noted that reducing the waiting time for lliness

benefitis welcome (now at the three-day mark) and that SSP should be payable for
the three days before illness benefitkicks in.




Question 4: Certification of Iliness

Should statutorysick pay only apply toillnesses that have been certified by a medical
professional or medical body?

Employers should retain the right to ask for certification, even though it is likely that
many will not require it for a one/two day absence. However, feedback suggested
that there may need to be a cap on the number of SSP payments that an employer
has to make in a 12 month period and there should be provision in the SSP scheme
for employees that have intermittent absences.

10



Question 5: Length of service

Should anemployee be required to have worked for an employer for a certain period before
they are entitled to avail of statutorysick pay? (e.g. anemployee would complete six months
service before such an entitlement applies, or fully complete the probation period as specified
under their employment contract)

Feedback from our members has suggested that the model of parental leave whereby you
must work for the employer for at least 12 months before being entitled to full SSP.
Consideration could be given to a pro rata entitlement in the first 12 months.
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Question 6: Earnings threshold

Should anemployee have to satisfy a minimum earnings threshold to avail of statutorysick
pay? Should any other eligibility requirements apply?

No. Such athreshold would disproportionately impact employees on the national
minimum wage, part-time workers etc. All data suggests that women make up
the majority of such workers. Consequently, such arule could only feed into the
gender pay gap.
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Question 7: Employer supports

Should financial supports be put in place for employers who genuinely can’t afford to pay the
rates of SSP? What is the best way to establish if employers genuinely can’t afford to pay?

Yes, financial supports should be putin place for employers who genuinely can’t
afford to pay the rates of SSP, but such supports must be accessible, with
limited administration.

e For example, through an online application that is processed by the Dept.
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Question 8: Rehabilitation programmes

Should rehabilitation and reintegration programmes, for employees who have been absent
due to long termillnesses, be introduced along with SSP?

Occupational health and employee assistance programmes are to be welcomed.
We are also of the view, that flexibility should be enshrined in the workplace, so
where an employee suffers from a disability orillness which compromises their
ability to work, the employer is obliged to provide reasonable accommodationto
that employee to enable themto participate in the workforce. These measures
could include reduced hours, working from home, part time working and remote
working where the role allows
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Any other comments:




